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CASE SUMMARIES
UNITED STATES V. BART HENRIQUES
234 F.3d 263 (5h Cir. 2000)
I. INTRODUCTION
Defendant-appellant Bart Henriques (Henriques) appealed his
conviction on one count of possession of child pornography in
violation of 18 U.S.C. §2252A(a)(5)(B). 1 In March 1998, Warren
County's (Mississippi) Sheriffs Department seized Henriques'
computer from his apartment after discovering that Henriques
often viewed child and adult pornography in the presence of
children. A computer expert made a mirror copy of the
computer's hard drive on which he found several files containing
pornography.3
At trial, the jury concluded that three images found on
Henriques' computer violated 18 U.S.C. §2252A(a)(5)(B). 4
According to the jury, the three pornographic images violated the
statute because they had been downloaded off the Internet.5 The
district court sentenced Henriques to 42 months imprisonment
1 United States v. Henriques, 234 F.3d 263, 264 (5h Cir. 2000).2 Id. at 265.
3id.
4 Id., citing, 18 U.S.C. § 2252A(a)(5)(B) reads as follows:
Any person who-
(5) either-
(B) knowingly possesses any book, magazine, periodical, film,
videotape, computer disk, or any other material that contains 3 or more
images of child pornography that has been mailed, or shipped or
transported in interstate or foreign commerce by any means, including
by computer, or that was produced using materials that have been
mailed, or shipped or transported in interstate or foreign commerce by
any means, including by computer, shall be punished as provided in
subsection (b).
(Subsection (b) addresses fines and imprisonment).5 Henriques, 234 F.3d at 265.
1
Albanis: United States v. Bart Henriques 234 F.3d 263 (5th Cir. 2000)
Published by Via Sapientiae, 2016
DEPA UL J ART. & ENT. LAW
followed by three years of supervised release. 6
Henriques appealed in the Fifth Circuit on several grounds.
7
Henriques mainly argued that the district court had insufficient
evidence to determine that the images were transported through
interstate commerce as required by 18 U.S.C. §2252A(a)(5)(B).'
The Fifth Circuit agreed and overturned Henriques' conviction on
possession of child pornography because the government failed to
prove the nexus of the images to the Internet and thus failed to
prove the interstate commerce element of the statute.
9
II. FACTS
In February 1998, the Warren County Sheriffs Department
conducted a search for a missing teen named Gabrielle Phillips.
10
The Department eventually discovered Phillips at Henriques'
apartment."1 While searching for Phillips, the Department learned
of several other children who had spent time at Henriques'
apartment.12 Furthermore, the Department discovered that
Henriques would look at adult and child pornography on his
computer in the presence of these children. 13 Henriques consented
in writing to a search of his apartment. 14 The Department searched
Henriques' apartment and seized his computer.
15
In March 1998, the FBI took the computer into custody and
made a mirror copy of the hard drive.16 On the copy, the FBI
found many pornographic files. 17 At trial, about seventeen images
6 Id. at 264.
7id.
SId.
9 Id. at 267.
1
'o1d. at 265.
11 Id.12 id.
13 Id.
14 Henriques, 234 F.3d at 265.15 1id.16 Id.
17 id.
564 [Vol. xi:563
2
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from Henriques' computer were entered into evidence."8 The jury
decided that three of the seventeen images were prohibited by 18
U.S.C. §2252A(a)(5)(B) because the images were downloaded off
the Internet and this constituted interstate commerce. 19 Henriques
was subsequently convicted and sentenced to 42 months
imprisonment followed by three years of supervised release.
20
III. LEGAL ANALYSIS
The Fifth Circuit Court of Appeals had to consider two main
issues because of the requirement of 18 U.S.C. §2252A(a)(5)(B)
that a defendant must transport child pornography through
interstate commerce to be convicted. First, "to what extent must
the government prove that the image came from the Intemet;
' 21
and second, "whether proof that a picture was downloaded from
the Internet satisfies the jurisdictional nexus of 'interstate
commerce."
22
The Court of Appeals reviewed the question of sufficiency of
the evidence de novo because it was a question of law.23 The court
viewed the evidence in the light most favorable to the verdict.24
Still, the court agreed with Henriques that the government failed to
prove that he transported the pornographic images through
interstate commerce by downloading them off the Internet.
25
The Court of Appeals applied the Tenth Circuit's test for
determining the government's burden of connecting the specific
26images to the Internet. The Tenth Circuit's test requires the
government to independently link each image to the Internet upon
' 
8 Id.
19 Henriques, 234 F.3d at 265.
20 id.
21 Id. at 266.
22Id., quoting 18 U.S.C. § 2252A.
23 Henriques, 234 F.3d at 265.24 Id., citing United States v. Williams, 132 F.3d 1055, 1059 (5t1 Cir. 1998).
25Id. at 266.
26 id.
2001] 565
3
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which a conviction is based.27 According to the Court of Appeals,
"this standard limits the government's ability to build a case on
inferences, e.g., by analogizing that since one image was
downloaded from the Internet, the rest of the images must also be
connected to the Internet." 28 Furthermore, the government must
prove beyond a reasonable doubt that each image was transported
through interstate commerce.29  Therefore, "requiring the
government to independently link each image to interstate
commerce is.. .necessary and appropriate in order that the
government satisfies its burden." 30 If the government were not
required to tie each image to interstate commerce, then the Court
of Appeals would allow a conviction to stand without a showing
beyond a reasonable doubt of each element of the crime.
3 1
In the present case, the government did not meet its burden of
providing evidence that independently linked each image to the
Internet.32 The Court of Appeals noted that the government did not
present any evidence whatsoever connecting one particular image
to the Internet.33 Even though it was not disputed that Henriques
used the Internet from his computer nor that he had downloaded
pornographic images onto his computer, "the required
jurisdictional nexus between the images and interstate
commerce.. .was not established. 34 In other words, the state had
not proven that each of the three images were downloaded off the
Internet and thus did not satisfy the statutory requirement that each
image must be downloaded off the Internet (and thus have been in
interstate commerce).
The government did establish that Henriques: (1) owned a
computer; (2) had access to the Internet from which he could view
and download images; and (3) had pornographic images on his
27 Henriques, 234 F.3d at 266 (citing United States v. Wilson, 182 F.3d 737, 744
(10th Cir. 1999)).28 id.
29 id.
30 id.31 Henriques, 234 F.3d at 266.
32 id.
33 id.
34 id.
[Vol. xi:563566
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computer's hard drive.35 The government did not, however,
introduce any evidence to show whether these images "came from
a website, were downloaded from a floppy disk, or came from
some other source, such as another hard drive.' 36 Rather, one of
the government's key witnesses testified that because there were
pornographic images of children on Henriques' computer and his
computer was connected to the Internet, that the images must have
come from the Internet.37 The Court of Appeals did not agree with
this inference.38 Furthermore, even though Gabrielle Phillips (the
-girl who authorities found in Henriques' apartment) testified that
she could identify some of the images she remembered Henriques
viewing off the Internet, "this testimony.. .was only applicable for
a few of the images, while the government introduced
approximately seventeen images for deliberation by the jury."39
The attorney for the government attempted to fill this apparent gap
in the government's argument by arguing that "the interstate
commerce element of the statute was satisfied because the website
addresses were embedded on some of the images. 4 ° The Court of
Appeals dismissed this argument because "the government
attorney.. .never discussed how the connection to the Internet can
be made for the photographs with no internal evidence or without
testimony connecting the images to the Internet." 41 Instead, the
government attempted to prove the connection through inferences
that left a gap in the evidence.42
At trial in the district court, Phillips identified models in three
images that Henriques had used the Internet to download in her
presence.43 Of the three images, the jury held that only one met the
statutory requirements of 18 U.S.C. §2252A(a)(5)(B).44 Thus, the
35 Henriques, 234 F.3d at 266.36 id.
37 Id. at 267.
38id.
39 Henriques, 234 F.3d at 267.4o Id.
41 id.
42 id.
43 Henriques, 234 F.3d at 267.
4Id.
5672001]
5
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other two images were irrelevant for the Court of Appeals.45
According to the Court of Appeals, "although Phillips' testimony
connects one image ... to the Internet, her testimony cannot be
used to infer that the other two images upon which Henriques'
conviction is based, were also obtained from the Interet. 46 One
of the other two images had a world-wide web address on the
image.
47
The Court of Appeals stated that the government did not
independently connect the third image to the Internet;48 in fact, the
government introduced no testimony connecting this image to the
Internet. Thus, because there was no evidence connecting this
image to the Internet, there was "not independent evidence
connecting all three images to the Internet" as required by 18
U.S.C. §2252A(a)(5)(B). 49 The Court of Appeals reversed
Henriques' conviction because the government failed to prove "the
nexus to the Internet" for each of the three images.
50
Because the government failed to independently connect all
three images to the Internet, the Court of Appeals did not get to
"the issue of whether downloading an image from the Internet
satisfies 'interstate commerce."' 51 The court did note, however,
that the Internet and interstate commerce raise various
considerations regarding jurisdiction.52
IV. CONCLUSION
The Court of Appeals reversed Henriques' conviction because
the government failed to prove the "nexus to the Internet for the
three images independently., 53 The evidence showing that
Henriques downloaded one image from the Internet and may have
45 id.
46 id.
47 Henriques, 234 F.3d at 267.48 Id.
49 id.
5o Henriques, 234 F.3d at 267.
51
.1d.
52 id.
53 Id.
[Vol. xi:563568
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downloaded another image was not enough to satisfy the
requirement of 18 U.S.C. §2252A(a)(5)(B) that a
"material.. .contain[ing] 3 or more images of child pornography
that has been mailed, or shipped or transported in interstate or
foreign commerce by any means, including by computer.. .shall be
punished by subsection (b).' 54
Pete Albanis
54 18 U.S.C. §2252A(a)(5)(B).
5692001]
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